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UNITED STATES DISTRICT CO T! x

CENTRAL DISTRICT OF CALIFORNIA AN 2 3 2007

JAMES ANDREW MELTON, CASE NOi CV 89-418

Petitioner, DEATH PENALTY CASE
V.
) ORDER GRANTING PETITION
ROBERT L. AYERS, IR, FOR WRIT OF HABEAS
Acting Warden, California State CORPUS

Prison at San Quentin,

Respondent.

Petitioner James Andrew Melton was tried in the Orange County Superior
Court in 1982 for the murder of Anthony DeSousa. He was convicted of first
degree murder in the course of a robbery and burglary and sentenced to death.
During the thirteen months that Melton spent in jail before and during his trial, jail
psychiatric staff administered a variety of psychiatric medications to him. Melton
claims the combined effect of these medications so impaired his cognition that he
was unable to understand the proceedings or provide meaningful assistance to
defense counsel. After permitting discovery, the Court held an evidentiary hearing
on this claim, as well as four other claims of federal constitutional error raised in
Melton’s petition for habeas corpus. Following the evidentiary hearing, the parties

Y

* Robert L. Ayers, J1. is substituted for his predecessor, Arthur Calderon, as Acting
Warden of California Sfate Prison at San Quentin, pursuant to Federal Rule of Civil Procedure
25(d)(1).
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submitted briefs addressing the evidence and the law relevant to these claims;,
Because the evidence shows that Melton was compelled to stand trial while lfJ
mentally incompetent as a result of improperly administered psychiatric *1g’
medications, the Court must vacate his conviction and death sentence. Meltgn’s
other challenges to his conviction and sentence are therefore moot.

I.  Background

A.  Pre-Trial Incarceration

On October 13, 1981, police officers found Anthony DeSousa dead in his
Newport Beach condominium. Three days later, Johnny Boyd, a parolee who
knew Melton from the time the two were in prison together the prior year, told his
parole officer that Melton was involved in the homicide. Melton was then arrested
and placed in the Orange County Jail.

Prior to his incarceration in the Orange County Jail at the age of 29, Melton
had never exhibited symptoms of severe psychosis, and had never received
psychiatric treatment. Although there is evidence that Melton suffers from chronic
depression, and that his childhood experience of extreme violence and sexual
abuse contributed to the development of post-traumatic stress disorder (“PTSD”),
he is a person of normal intelligence, without brain damage, who does not suffer
from schizophrenia or any organic brain disorder. Melton did, however, have a
substantial substance abuse problem that began in early childhood. He was
consuming alcohol by age seven, marijuana at age eleven, and by his mid-teens
was daily consuming large amounts of marijuana, amphetamines, and other
substances. At the time of his arrest, Melton was regularly ingesting significant
quantities of marijuana, amphetamines, and alcohol. The abrupt cessation of these
substances upon his admission to the Orange County Jail probably produced
withdrawal symptoms. These symptoms may have contributed to the decisions of
jail medical staff to administer psychotropic medications to Melton. (The medical

records generally fail to provide an adequate explanation of the treatment
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decisions of jail psychiatric staff. The clinical record provides a history of the
1

initiation and cessation of prescriptions, alterations in doses, and certain other;
=

events, however.) As discussed in greater detail below, over the course of th§>
twelve months beginning October 23, 1981, through October 19, 1982, whenaj*ury
selection began, jail psychiatric staff administered Melton several different
psychotropic medications in varying dosages. These medications had a profound
effect on Melton’s physical and mental functioning.

In November 1981, Richard Bonner was appointed to represent Melton.
Mr. Bonner was a criminal defense attorney with about seven years of experience.
At the time of his appointment, he had tried three or four homicide cases, but none
involving the death penalty. In September 1982, he retained Dr. Seawright
Anderson, a psychiatrist, to review certain institutional records and examine
Melton to determine his mental status, including assessing Melton’s competence
to stand trial. Dr. Anderson examined Melton twice shortly before trial, on
October 2 and 17, 1982. By this time, Melton was being administered 750
milligrams of Mellaril and 100 milligrams of Phenergan daily. Mellaril is the
trade name for thioridazine, an antipsychotic drug with the potential for significant
side effects on cognitive and emotional functioning. The 750 milligram daily
dosage administered to Melton was close to the maximum permissible dosage for
an adult (800 milligrams per day). Phenergan is the trade name for promethazine,
which has various clinical uses, but as a side effect also has sedative properties.
This drug combination impaired Melton’s ability to focus and process information,
and had other effects that are discussed below.

B. Trial

Jury selection began on October 19, 1982. Melton continued to receive a
daily dosage of 750 milligrams of Mellaril and 100 milligrams of Phenergan
during jury selection. By this time, Dr. Anderson still had not communicated an

opinion on Melton’s competency to Mr, Bonner. His report containing his
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1] tentative conclusions, based on his initial examinations of Melton and review,of

(i
certain records, is contained in a letter dated November 23, 1982, when the

defense portion of the guilt phase was already underway. Dr. Anderson statéé that
his “tentative impression” was that Melton suffered from “Schizophrenia,
Undifferentiated Type,” and he recommended additional neurological and
psychological testing. Mr. Bonner did not request the additional testing.

After four weeks of jury selection, the guilt phase of the trial began on
November 15, 1982. The prosecution’s case-in-chief consumed four and a half
days. (Clerk’s Tr. 207-25.) The defense case began on the afternoon of Monday,
November 22, 1982, and the evidentiary portion of the guilt phase concluded the
following morning. (Clerk’s Tr. 225-28; 20 R.T. 3641-47.) Melton’s testimony
on direct examination consumes about 28 pages of the transcript and his cross-
examination consumes about 86 pages. (See 19 R.T. 3506-3605; 20 R.T. 3608-
40.) During the guilt phase, Melton continued to be administered 750 milligrams
of Mellari! daily.

The jurors began deliberating on Wednesday, November 24, 1982, and were
released for four days over the Thanksgiving holiday. Around this time, Mr.
Bonner asked two additional mental health experts to examine Melton, in case the
trial proceeded to a penalty phase. Over the weekend following Thanksgiving, Dr.
Robert Aaron, a psychiatrist, and Dr. John Watts Podboy, a psychologist,
examined Melton. Dr. Anderson also conducted a follow-up examination on
Saturday, November 27, 1982.

The jury resumed deliberations on Monday, November 29, 1982, and
delivered its verdict on Wednesday, December 1, 1982. (Clerk’s Tr. 229-38.)

At the penalty phase, Dr. Podboy testified that he had examined Melton for
about five and a half hours over the weekend, interviewed some family members,
and reviewed certain institutional records. On this basis, he diagnosed Meiton as

having antisocial personality disorder and being of “dull-normal intelligence.” He
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also testified that Melton might be learning disabled. He measured Melton’s,
intelligence quotient (“IQ”) at 83. (26 R.T. 4181-82,) Dr. Aaron testified thla]; he
started working on Melton’s case the day after Thanksgiving, and interviewc{i him
for a total of seven hours over the course of three days. He interviewed some
family members and reviewed certain institutional records. On this basis, Dr.
Aaron diagnosed Melton as suffering from antisocial personality disorder. (26
R.T. 4229-32.) Dr. Aaron reported that Melton’s medical records showed he was
receiving 250 milligrams of Mellaril three times a day. He described Mellaril as
“a very potent antipsychotic medication which is given for severe mental
illnesses,” and opined that it “would not be a wrong medication to give Mr.
Melton.” However, he did not explain why Mellaril had been prescribed, or why
he considered it an appropriate medication. (26 R.T. 4292.) Dr. Anderson did not
testify.

Melton did not testify at the penalty phase. The jury returned a verdict of
death on December 17, 1982. Melton was sentenced on March 18, 1983.

On direct appeal, the California Supreme Court affirmed the conviction and
sentence. People v. Melton, 44 Cal. 3d 717, cert. denied, 488 U.S. 934 (1988).

C. Habeas Corpus Proceedings

Melton filed a habeas corpus petition in the California Supreme Court on
January 3, 1989. It was summarily denied on May 18, 1989.

Melton filed a federal habeas corpus petition in this Court on July 13, 1989.
After extensive briefing, the Court granted summary judgment to respondent on
most of the claims in the petition, and ordered an evidentiary hearing on five
claims. (Order, April 24, 1998.) Following discovery, an evidentiary hearing was
held over the course of twelve days. The hearing addressed Claim F (alleging that
the prosecution failed to disclose benefits conferred on its principal witness
Johnny Boyd), Claim H (alleging that the administration of psychotropic

medications rendered Melton incompetent), and three claims of ineffective
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assistance of counsel: Claim CC(3) (counsel failed to contact a witness, Randy
Edwards, to impeach Boyd), Claim CC(4) (counsel failed to investigate ev1d§ilce
that a third party committed the murder), and Claim CC(12) (counsel failed toj
investigate available mitigating evidence).

Of the three mental health experts originally retained by Mr. Bonner who
examined Melton at the time of trial, the Court heard testimony from Dr. Anderson
and Dr. Podboy. (Dr. Aaron is deceased.) In addition to them and other expert
witnesses whose testimony is discussed below, the Court heard from Mr. Bonner,
his trial investigator Laurie Poore, the prosecutor Patrick Geary', the trial judge
Robert Fitzgerald, and other witnesses. The testimony of several additional
witnesses was received in the form of declarations alone because neither party
elected to cross-examine them.

II.  Overview of Evidence Bearing on Competency

A.  Dr. Seawright Anderson

In 1982, approximately one month before trial, Mr. Bonner retained Dr.
Anderson to conduct a mental examination of Melton. He provided Dr. Anderson
with Melton’s prison records and medical records from the Orange County Jail,
and asked him to determine Melton’s mental status, including checking for organic
pathology and competence to stand trial. (Ex. 1 (Anderson Decl.) § 3; Ex. 312.)
Dr. Anderson examined Melton in jail on October 2, 1982, and again on October
17, 1982 (before and during jury selection). He found Melton to be “calm,
cooperative and congenial, . . . he was fully oriented, his memory was intact,” and
“his intellect was at least average.” (1 E.H.T. 17; Ex. 313 at 3.) However, he also
found Meiton to be “very flat in affect,” and to have recently experienced certain
thought disorders: auditory hallucinations and thought broadcasting. Melton also
reported having recently had ideas of suicide. (1 E.H.T. 30-33; Ex. 313 at 3, 6.)

! Mr. Geary testified exclusively about the alleged undisclosed information, not about his
perceptions of Melton during trial.
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Dr. Anderson was aware that Melton was being administered 750 milligrams.of
Mellaril daily. (1 EHT. 17.) On the basis of his clinical observations and his
review of those portions of Melton’s medical records provided by Mr. Bonneﬁ Dr.
Anderson offered his tentative impression that Melton was suffering from d
“Schizophrenia, Undifferentiated Type.” He recommended that EEG and CAT
scan tests be performed to rule out organic brain disorder, and that certain
psychological tests be administered. (1 E.-H.T. 33; Ex. 313 at 7.) Dr. Anderson
examined Melton again on November 27, 1982, during the jury’s guilt-phase
deliberations. His impressions remained the same. (Ex. 118 at 2.’

Dr. Anderson testified that he did not offer an opinion on Melton’s
competence to Mr. Bonner, because his clinical interviews of Melton did not
provide sufficient information to reach a conclusion. (1 E.H.T. 34.) Dr. Anderson
had doubts about Melton’s competency, but Mr, Bonner declined to authorize the
additional neurological and psychological tests that Dr. Anderson recommended.
(1 EH.T. 18-22, Ex. 1 §10.)* Dr. Anderson testified that an accurate assessment
of Melton’s symptoms required additional data to rule out various alternative
differential diagnoses. (Ex. 196.) The additional testing and data he requested
would have enabled him to “assess the contribution of organicity to Mr. Melton’s
presenting condition, determine whether he was functioning on a psychotic basis,
and, if so, identify whether the psychosis reflected a schizophrenic thought process

or was the result of acute traumatic neurosis that regressed into a psychotic state.”

Z Dr. Anderson’s first letter to Mr. Bonner reporting his conclusions is dated November
23, 1982, near the close of the defense portion of the guilt phase. (Ex. 313.) However, he and
Mr. Bonner apparently communicated orally before that date, although neither of them recalls the
conversations. {See 10 E.H.T. 104-105 (Laurie Poore recalls Mr. Bonner speaking with Dr.
Anderson about his findings.).) There was some additional exchange of information (possibly
including written material) between Mr. Bonner and Dr. Anderson, through Laurie Poore, on
November 4, 1982, during jury selection. (1 E.H.T. 22; 8 E.H.T. 149-150; 10 E.H.T. 102-104.)

3 Mr. Bonner testified that he did not recall his conversations with Dr. Anderson. He did
not feel a need to follow up on Dr. Anderson’s suggestions for additional testing, because “we
had prior medical history and psychiatric evaluations that had been done periodically in the
prison system, . . . and we relied upon that.” (8 EH.T. 141.)

7
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(1d.8.) &

For these habeas proceedings, Dr. Anderson was asked to review his fil¢ in
the Melton case, consider additional information of the type he had requestedfét
trial but was not provided, re-interview Melton, and render a retrospective opinion
on Melton’s competency to stand trial. The additional information included “a
longitudinal assessment of Mr. Melton’s social history and personal development
prepared by Dr. Julie Kriegler, the results of a Halstead-Reitan neuropsychological
battery as reported in the Declaration of Karen Bronk Froming, Ph.D. and the
results of electroencephalogram examinations and brain scans that were available
in Mr. Melton’s institutional medical records.™ (Ex. 1 §§ 3-4.) Dr. Anderson
interviewed Melton at San Quentin State Prison on August 7, 2000. (Id. App. B.)
He also reviewed the descriptions of Melton’s behavior at trial as related by
various participants and observers (e.g., the judge and jurors). (1 E.H.T. 26-28,
36-38.)

Dr. Anderson testified that the results of Dr. Froming’s neuropsychological
assessment together with the EEG and other medical records confirm that Melton
is free of organic brain damage. If he had been provided with this information in
1982, he “would have been alerted that Mr. Melton’s very flattened affect was not
accounted for by neurological deficits, and that his disordered thinking was
attributable to a psychological psychotic process.” He would also have concluded
that “Mr. Melton’s apparent mental slowness was a product of his anti-psychotic
medication, rather than low intelligence alone.” (Ex. 199.) Dr. Anderson would
have informed Mr. Bonner that “the effects of Mr. Melton’s anti-psychotic
medication and underlying thought disorder prevented him from being competent
rationally to assist counsel or otherwise participate in his trial in a meaningful
way.” (1d.110.)

4 Drs. Kriegler and Froming also testified at the evidentiary hearing, and their
conclusions are discussed below.
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Dr. Anderson further testified that “the impact of Mr. Melton’s underlying

. .- . . L
medical condition and medication would be expected to produce a waxing and

LM
nE,

waning course, in which the impairment to comprehension, awareness of )
surroundings and cognition fluctuate day to day, and even minute to minute. | A
prisoner suffering from such a condition can appear to be competent while he is in
the structured setting of a jail interview room having the one-on-one attention of
his counsel or investigator. In a courtroom, however, the impairment of
orientation-sensitivity and executive functioning that results from high doses of
anti-psychotic medication and residual psychosis will prevent the same prisoner
from engaging in his environment to the extent necessary to assist rationally in his
defense.” (Id. 11.)

" Dr. Anderson testified that Mellaril is a powerful anti-psychotic medication
that “does not help the patient to think more clearly, but was designed to reduce or
control distressing hallucinations and acting-out behaviors by reducing the
patient’s cognition, memory and executive functioning, and to disconnect energy
from impulses.” Mellaril can thus “create a profoundly apathetic state marked by
emotional withdrawal, disconnection from environment and impairment of
intellectual functioning.” This apathetic state “sometimes superficially looks like
normal functioning: patients are docile, compliant and easily managed.” A
defendant in court experiencing this chemical-induced apathy “might be able to
perceive his environment, but would not appreciate its importance or seriousness
as it related to him.” (Id. §12.)

Dr. Anderson testified that in nearly fifty years of clinical practice, he had
generally seen Mellaril administered in maximum daily doses of 400-500
milligrams. Only once had he found a dose of 800 milligrams to be medically
indicated, “and that was for a floridly psychotic patient who was physically out of
control.” (Id. 9 13.) Mellaril “suppress[es] mental functioning so that otherwise

overwhelming stimuli are essentially ignored.” (Id. App. A at4.) Dr. Anderson
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testified that “[t]he effect of the high dosage substantially impaired Mr. Melton’s
mental ability to be concerned with his own life and to take appropriate actio}lﬁs for
self preservation. Mr. Melton was in a state of Mellaril-induced indifferencegi
known as pharmacologically-induced apathy, that prevented him from |
effectively/rationally defending himself.” At the same time, however, the Mellaril
“produced some amelioration of the outward manifestations of Mr. Melton’s
primary symptomology that ordinarily would have alerted concerned observers to
the need for proceedings to determine [his] competency to stand trial.” (1d. App.
Aatd-5)

Dr. Anderson observed “a striking contrast between [Melton’s] presentation
in 1982 and his current, stabilized level of functioning.” In view of the medical
data, the observations of witnesses at Melton’s trial, and Dr. Anderson’s own
comparative observations of Melton in 1982 and 2000, Dr. Anderson testified, he
has “no question that, as a result of his underlying mental condition and
medications, Mr. Melton was incompetent at his trial in 1982.” (Id. ] 14.)

B.  Dr. Robert Aaron .

Dr. Robert Aaron was a psychiatrist who testified for the defense at the
penalty phase. He has since died, and his only testimony is contained in the trial
transcript. Mr. Bonner testified that he waited until after the guilt phase to contact
Dr. Aaron, so that he could present “a witness who was not associated with the
defense side of the team at least for the guilt phase.” (8 E.H.T. 130-32.) Dr.
Aaron testified that he “was able to start work on the James Melton case, that is to
try to pull materials together,” on the day after Thanksgiving, i.e., Friday,
November 26, 1982. (26 R.T. 4229.) He interviewed Melton for a total of seven
hours over the course of three days (Friday, Saturday, and Sunday).” (26 R.T.

5 After hearing closing arguments in the guilt phase and deliberating for approximately
three hours, the jurors were released for the Thanksgiving holiday. They resumed deliberations
on Monday, November 29, 1982. (Clerk’s Tr. 229-30.)

10




O o0 ~1 O i B N

[\ T S TR N TR NG TR NG T NG T N SR N5 S S R e T e T e B e B e B e B e ey
OO -1 ON h B W = O w0~ Sy B W N — O

Case 2:89-cv-04182-RMT  Document 233  Filed 01/19/2007 Page 11 of 77

4271.) He also interviewed Melton’s parents and two of his sisters, and he

L)
reviewed various documents provided to him by Mr. Bonner, including “par(};]g
reports, psychiatric evaluations, incident reports, work reports and evaluatiorfgjéf’
made while Melton was in custody. (26 R.T. 4230.)

Dr. Aaron diagnosed Melton as suffering from antisocial personality
disorder. (26 R.T. 4232.) He also believed Melton had only “borderline
intelligence.” (26 R.T. 4292.) Most of his testimony, however, focused on how
Melton’s personality was shaped by his childhood and his experiences in the
custody of the California Youth Authority. (26 R.T. 4242-62.) On cross-
examination, Dr. Aaron conceded that he had relied on Melton’s own description
for some of the information on which he based his diagnosis, and that Melton was
not always accurate or truthful. (26 R.T. 4272-92.) In an attempt to establish a
foundation for his suggestion that Melton might have fabricated some of his
answers to Dr. Aaron’s questions, the prosecutor asked about Melton’s awareness
of the context of the psychiatric interview. Dr. Aaron answered affirmatively to
questions about whether Melton was “aware that the trial was going on,” “aware
of what was at stake in this case,” “aware that [Dr. Aaron] [was] seeing him at the
request of his attorney,” and whether “he understood [that] his attorney was on his
side.” (26 R.T. 4271-72.) However, Dr. Aaron was not asked to offer an opinion
on Melton’s competence to stand trial. On the subject of Mellaril, Dr. Aaron’s
entire testimony was:

~ [Melton] told me he was on Mellaril, 250 milligrams four
times a day at the county jail. [11[] Mellaril is a very potent
antipsychotic medication which is given for severe mental
illnesses. [{] It would not be a wronghmedycatlon to give Mr.
Melton; however, four times a da}y which is a thousand
milligrams, is a very high dose o Mellanl higher than the
usual recommended dose of Mellaril. [1] So when he told me
he was getting it four times a day, I questioned that. I didn’t
believe 1t. {]] And I later checked the medical records and
found he was getting it three times a day.

(26 R.T. 4292.) Although neither Dr. Aaron nor any other witness had stated that

11
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Melton suffered from a “severe mental iliness,” Dr. Aaron did not explain why he
L)
believed Mellaril was an appropriate medication for him,

el
L

4
C.  John Watts Podboy L

- John Watts Podboy is a clinical psychologist who has been a frequent ’
consultant in capital cases, both for the prosecution and for the defense. As with
Dr. Aaron, Mr. Bonner waited until after the guilt phase to retain him. As a resul,
Dr. Podboy had a total of five and a half hours to examine Melton over the course
of the weekend following Thanksgiving. Because of the time constraint, the only
psychological testing he completed was the Wechsler adult intelligence test. In
addition, he administered portions of the Minnesota Multiphasic Personality
Inventory, screened for gross neurological impairments, and tested for clinical
depression. However, he was unable to administer all the tests that he felt were
required for “a minimally competent and reliable mental health evaluation.” (Ex.
25 (Podboy Decl.) 9 6; Ex. 26 (Podboy Supp. Decl.) §95-7; 5 E.H.T. 17-24.)
Before testifying, Dr. Podboy also reviewed records provided by Mr. Bonner “that
dealt with [Melton’s] periods of incarceration, medical history, psychological
evaluations, police reports, [and] transcripts of testimony by victims in previous
offenses.” (26 R.T. 4180.) Dr. Podboy also interviewed Melton’s parents and a
sister.

On the basis of his investigation, Dr. Podboy diagnosed Melton as
“primarily an antisocial personality disordered individual,” and “(s]econdarily, . .
as someone of low-normal or dull-normal intelligence.” He testified he had
“reason to believe that [Melton] is someone who could additionally be diagnosed
as learning disabled as well.” (26 R.T. 4181.) Dr. Podboy found Melton’s 1Q to
be 83 on the Wechsler Intelligence Scale. His performance was worst on the
verbal portion of the test: his verbal IQ was 79, in contrast to a performance IQ of

92. (26 R.T. 4182-87,4191.) Dr. Podboy tested whether Melton was deliberately

underperforming, and concluded he was “earnestly trying to do well on the test.”

12
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(26 R.T. 4189-90.) The thirteen point discrepancy between Melton’s verbal ability
I

and performance ability indicated a possible learning disability caused by organic

brain damage. (26 R.T. 4193-99.) 4
At the evidentiary hearing, Dr, Podboy testified that his evaluation of
Melton at the time of trial “was necessarily incomplete because I lacked adequate
time and data, including indicated psychological testing and a complete social
history.” (Ex. 26 9 3.) His diagnosis of antisocial personality disorder “was
influenced in significant respects by Mr. Melton’s demeanor which exhibited
apparent indifference and lack of emotional response in discussing his case and
background.” (Ex. 25 4 8.) He now believes that diagnosis “was inaccurate and in
error.” (Id. 79.) Dr. Podboy testified that about a year after Melton was
sentenced to death, entirely by chance, he encountered Melton at San Quentin
prison and spoke with him. He “was struck by the remarkable difference between
Mr. Melton’s affect, cognition, and demeanor in San Quentin compared to the
state in which he presented at trial in November of 1982.” (Id.) In connection
with these habeas proceedings, Dr. Podboy reviewed his original notes and
additional information contained in the reports and declarations of Drs. Seawright
Anderson, Julie Kriegler, Karen Bronk Froming, George Woods, and Melton’s
medical records from the Orange County Jail. (Ex. 26 §4.) He testified that this
feview “underscores the degree to which my 1982 evaluation of Mr. Melton was
seriously compromised by the time constraints under which it was performed and
the resultant dearth of relevant and essential data.” (Id. 9 5; see also 4 6 (listing
critical gaps in the data).) “The disparity in mental functioning and engagement
with his environment that Mr. Melton exhibited [during trial and one year later]
suggests that if I had been able to perform a thorough psychological and
neuropsychological examination, the results would have alerted me that something

other than organicity explained Mr. Melton’s depressed functioning during my
1982 evaluation.” (Id. 9 14.)

13
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During the 1982 interview, Dr. Podboy learned that Melton was being
prescribed 750 milligrams of Mellaril daily. Melton told him, “[ [sic: probabi%jr
“it”] makes me forget a lot,” but also that it made him “less depressed.” (5 Ei{T
25-26.) Dr. Podboy testified, however, that the time constraints at trial did not
permit him to give sufficient attention to Melton’s medication. (Ex. 26 §14.) He
believes that “at the time [ evaluated Mr. Melton and testified at his trial, the
effects of the medications had substantially impaired his cognitive abilities and
profoundly distorted his affect and demeanor.” (Ex. 25 §9.) On the basis of his
review of the additional data concerning Melton’s functioning in 1982 and after he
had stopped receiving Mellaril, Dr. Podboy believes that Melton was incompetent
to stand trial in 1982. (5 E.H.T. 28.)

D. Laurie Poore

The Orange County Public Defender’s Office, which initially represented
Melton before withdrawing due to a conflict of interest, recruited Laurie Poore in
1981 to work as a “penalty phase co-ordinator” on Melton’s case. At the time, Ms.
Poore was completing work on her doctoral degree in Social Ecology, and
teaching part time in a university Department of Criminal Justice. (Many years
after Melton’s trial, Ms. Poore became a licensed clinical psychologist.) Although
she lacked capital experience when she was initially recruited, she worked on one
other penalty phase case in early 1982, before beginning substantive work on
Melton’s case. By this time, Mr. Bonner had been appointed. He asked Ms. Poore
to conduct several interviews of Melton. (Ex. 18 (Poore Decl.) §2-3; 10 E.H.T.
62.)

Ms. Poore conducted three substantive interviews of Melton at the Orange
County Jail, on June 30, 1982, July 21, 1982, and August 24, 1982.% (10 E.H.T.

6 At the time of these interviews, Melton was receiving 750 mg of Mellaril and 50-100
mg of Phenergan per day. The Mellaril dose had been increased to 750 mg per day about five
weeks before the first interview. A daily dose of 50 mg of Phenergan was started shortly before
the first interview; this was increased to 100 mg per day a month before the third interview. (See
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74, 87, 99; Ex. 71 at 183.) She testified that she “did not obtain much substantive

i)

s

information from my interviews with Mr. Melton.” Although he was “co- %
4
operative, compliant and courteous,” he was “a very poor source of information.”
She described interviewing him as “like speaking to someone through a veil”:
His affect was flat, he had difficulty focusing and maintaining
his attention on the discussion at hand, and he was largely
unable to recall the names of any individuals from his past
other than the most immediate family members, He offered no
objection to my conducting a life history investigation, but he
was not able meal_nn%ﬁilly to appreciate the significance of
information he might have, nor otherwise assist me with the
Investigation.
(Ex. 18 1 4.) For example, at the interview on July 21, 1982, Melton answered

(141

Ms. Poore in the negative when she questioned him about “‘physical abuse,’
‘beatings’ and ‘excessive punishment’” by his parents. Even though she kept
pursuing the subject, Melton denied any abuse. One month later, she interviewed
Melton during a heat wave, when the inmates were permitted to remove their
shirts. She noticed scars on Melton’s upper body, and asked about them. Melton
then said they came from the whippings his parents had administered with
electrical cords. (Id.; 10 E.H.T. 87-90, 99.)

During the trial, Ms. Poore testified, she occasionally had an opportunity to
observe Melton. She was closely involved in jury selection, and sat beside Melton
and Mr. Bonner. During the guilt phase of the trial, she dropped in about four or
five times and watched from the audience. On a few occasions, during breaks in
the trial, she spoke briefly with Melton in the holding area. She was also present
for portions of the penalty phase. (Ex. 184 7; 10 E.H.T. 105-109, 122-28.) She

testified:

Ex. 23 (Stewart Decl.) 4 16-17; Ex. 108 (jail medication orders).) Although Ms. Poore stated in
her declaration that her first interview of Melton occurred in “the latter part of Apnl or early May
1982,” she explained at the hearing that this was based on her best recollection before reviewing

her billing records. (Ex. 1893, 10 EH.T. 69-70.)

15
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Whenever I observed Mr. Melton in court he did not appear to
be attuned to his surroundmgs or aware of what was going on.
Again, his affect was flat and his demeanor was disengaged
and languid. He sometimes doodled aimlessly on a legal pad, ¥
and was not able to maintain any focused attention on the f.
proceedings. Perhaps his most animated reaction to an v
ortion of the proceedings I attended occurred during the
estimony of his former girlfriend, Diane Harris. Mr. Melton
was pleased to see Ms. Harris in court, and responded by
smiling and openly flirting with her. Although Ms. HarTis was
testifying as a prosecution witness, and was giving _
incriminating testimony, Mr. Melton did not comprehend either
the dam_aglrll\% nature of the evidence or the context in which he
was seeing Ms, Harris. At other times, Mr. Melton’s efforts to
follow the proceedings made him resemble someone who was
watching television with the sound turned off. Other attorneys
and courtroom observers who saw Mr. Melton during trial
thought he must have been mentally retarded.

y T
P hy i 5
Pl T

(Ex. 189 7.) Ms. Poore further testified that Melton’s movements in court “were
very slow and languid, . . . similar to those I have since come to recognize as being
exhibited by patients who are receiving heavy doses of psychotropic medication.”
(Id. 18.) At the time of trial, however, she was not aware how much Mellaril and
Phenergan Melton was receiving, and in any event, because of her lack of training
would not have appreciated its significance. (Id. ¥ 12.)

On cross-examination, Ms. Poore admitted that during the trial, because she
only attended occasionally and sat in the audience, she was unable to hear any
conversations that might have occurred between Mr. Bonner and Melton at
counsel’s table. Mr. Bonner spent more time interacting with Melton than she did.
Mr. Bonner never indicated to her that he felt Melton could not understand the
proceedings. Ms. Poore testified that she expressed serious concerns to Mr.
Bonner about Melton’s “ability to help us help him,” because he seemed unable to
answer questions and “seemed very disconnected to me.” However, she did not
recommend that Melton be evaluated for competency. (10 EH.T. 107-10, 122-
25)

7 Portions of Ms. Poore’s declaration were originally ruled inadmissible, but after Mr.
Bonner testified about them, this paragraph and others were admitted. (12 E.H.T. 152-53.)
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Ms. Poore testified that before Mr. Kane came down to meet Mr. Bonner
about the meeting. However, he did not say anything about whether he thougtlt
mistakes had been made in the case. (10 E.H.T. 134-35.)

E. Richard Bonner

Trial counsel Richard Bonner’s direct testimony consisted of a declaration
executed in 1996. In it, he stated that Melton “appeared very cooperative and
acquiesced in tactical recommendations which I would make regarding the case
including my recommendation to testify at the guilt phase and not to testify at the
penalty phase.” Mr. Bonner was “aware that Mr. Melton was being given dosages
of medication at the Orange County Jail, which (I am told) are antipsychotics. At
the time of the trial, I did believe these medications affected Mr. Melton’s
demeanor and mood.” Mr. Bonner also testified that he “was prevented from
thoroughly investigating issues during the penalty phase because Mr. Melton did
not have a recollection of names of persons who knew him during his time in the
California Youth Authority (CYA). Due to the destruction of the CYA records, ]
could not interview witnesses or obtain documentation to reconstruct the details of
Mr. Melton’s experience in CYA.” (Ex. 5 (Bonner Decl.) §Y 5, 13.)*

On cross-examination, Mr. Bonner was asked about billing records that
reflected only two pre-trial meetings with Melton, in November and December of
1981. He testified that his billing underreported his actual work on the case, and
that in fact he spent “many” hours on “many” separate occasions meeting with
Melton. As he received information early in the case, he would “generally” talk to
Melton about it. He found it necessary to “go slowly” with Melton, by which he
meant that Melton “needs to be fully educated on the evidence against him before
he blurts out with his defenses.” (6 E.H.T. 54-62.)

¥ The remaining portions of Mr. Bonner’s declaration, which was submitted in opposition
to respondent’s motion for summary judgment, address a variety of other unrelated matters.
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In speaking with Melton, Mr. Bonner testified, he found Melton to be.
iif

responsive to his questions. Melton’s demeanor changed from time to time: “lee
anyone else, sometimes he’d be happy, sometimes he’d be concerned, somet&nes
he’d be . . . very jovial and other times very serious, sometimes very quiet.” Mr.
Bonner generally found Melton to be “alert,” although “there were moments when
he was inattentive.” Melton was able to assist Bonner in the sense that “I would
ask him questions about the case, and he would give me answers.” As the case
progressed, Mr, Bonner testified, Melton “became more thoughtful and . . . less
prone to blurt things out until he thought them through.” After going over the case
again and again, “slowly he was able to assist me by providing me more
information as time went by.” Occasionally, Mr. Bonner testified, he would ask
Melton a question and instead of answering immediately, Melton “would say he
wanted to think about it and get back to me, and the next time I saw him he would
give me the answer.” (6 E.H.T. 64-67.)

Mr. Bonner testified that in his opinion, Melton understood what the case
was about; “He spoke about the case appropriately,” and “he appeared to be as
understanding as you would expect a normal person to be understanding of those
charges.” Mr. Bonner had “dealt with many people who had mental disabilities”
when he was a public defender, and he never felt that Melton was not legally
competent to stand trial. It appeared to Mr. Bonner that Melton understood the
testimony that was being presented in court. Although he does not recall any
particular comment or statements that Melton made, Mr. Bonner testified, he felt
sure that during the trial, they spoke about the case. Mr. Bonner testified that “in
the courtroom during the trial [Melton] was very quiet. He was very polite. .

He never said something in loud voice. If he said anything to me, it was in very
hushed tones.” At other times, however, when he was not in court and the jury
was not present, “he would be more animated and not quite so quiet.” Melton had

a sense of humor, and if the judge made a joke Melton “would laugh along” with
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the others. (6 E.H.T. 67-71.)

. . ) . EL
Mr. Bonner was asked to review the transcript of an interview of Melton

-«'.’
(&Y}

conducted by his investigator David Carpenter on May 7, 1982. (Ex. 310 at IiFK
00030-39.) He testified that Melton’s responses to questions in this intervie:x;
appeared similar to those he observed in Melton, in terms of his responsiveness
and the appropriateness of the responses. (8 E.H.T. 78-78.)

Mr. Bonner testified that he was aware Melton was taking medications,
including Mellaril, and that he spoke with Melton about it. He “did some reading
on the medications,” and asked some people about their effects. He did not recall
who the people were, or any other efforts to understand the medications. He
recalled only that Mellaril was “a powerful antipsychotic medication.” Although
he recognized the name of the drug Sinequan, he did not recall anything about it.
(8 E.H.T. 82-83, 85-86; 11 E.H.T. 45-52.)

When asked whether his declaration “accurately represented [his] views,”
Mr. Bonner replied, “it’s literally correct.” He explained that he “had some
hesitancy” about the fifth paragraph'® because “the implication is something other
that what I really felt.” Mr. Bonner testified that “[the] normal implication would
be it had a negative effect, and in fact, it was my belief, from discussions with Mr.
Melton, that it had a positive effect on Mr. Melton.” Mr. Bonner also identified
three other statements in his declaration that he felt did not accurately express his
views, even though they were “literally correct.” He testified that he felt some
“influence,” but not “pressure,” from habeas counsel to draft “a literal declaration
so that Mr. Melton could have a hearing.” (8 E.H.T. 98-102.)

Mr. Bonner testified that he retained Dr. Anderson early in the case “just to

? See infra note 21 at page 61.

1" A portion of this paragraph states: “I was aware that Mr. Melton was being given
dosages of medication at the Orange County Jail, which (I am told) are antipsychotics. At the
time of the trial, I did believe these medications affected Mr. Melton’s demeanor and mood.”
(Ex.5935.)
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get some general feel for Mr, Melton’s mental status.” He was looking for
anything that might be useful, just “prospecting.” However, Mr. Bonner test%i'led,
he does not recall writing the referral letter (Ex. 312) or calling Dr. Andersoﬁ;{s
office. Even though the letter contains a reference to California Penal Code

§ 1368 (mental competency), Mr. Bonner testified that he had no expectation Dr.
Anderson would find Melton to be mentally incompetent. He had no recollection
of Dr. Anderson telling him he needed more information in order to determine
Melton’s mental competency. However, Mr. Bonner has no recollection of any
conversations with Dr. Anderson, nor does he recall whether he received
information from Dr. Anderson through Laurie Poore. (8 E.H.T. 144-48, 153,
157)

Mr. Bonner testified that after Dr. Aaron and Dr. Podboy interviewed
Melton in jail, neither of them indicated any concern about his mental capacity or
competence to stand trial. Nor did they express any concern about the dosage of
Mellaril being administered. (8 E.H.T. 159-60, 164)

Mr. Bonner testified that after completing his declaration in 1996, he had no
further substantive discussions with petitioner’s habeas counsel. He had
previously declined requests by respondent’s counsel to speak with them. In
preparation for the evidentiary hearing, however, he communicated with
respondent’s counsel and asked about the issues that petitioner was raising.
Counsel then sent Mr. Bonner some documents from the case, including the
declaration of Mr. Jack Early, petitioner’s Strickland expert. In the declaration,
Mr. Early offered an opinion that in a variety of areas, “Mr. Bonner’s
representation was incompetent and ineffective . .. .” (Ex. 116 (Early Decl.) ] 61.)
Mr. Bonner testified that he thought the declaration was “ridiculous,” and he then
agreed to speak with respondent’s counsel. (8 E.H.T. 178-81.)

Mr. Bonner was also questioned about several matters in which his

testimony conflicted with Laurie Poore’s testimony. He testified that “many years
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ago, Ms. Poore made the suggestion that, you know, we should exaggerate to-help

James.” Mr. Bonner “was very angered by what she said,” and he “told her %
emphatically no.” (8 E.H.T. 102.) He later clarified that he did not recall herJ
words; he recalled only that “she suggested something to that effect.” His bez
recollection was that she said something implying that “we could admit we made
some mistakes, but she never used those words.” “She never told me that she
thought mistakes were made,” Mr. Bonner testified, so when he heard her make a
reference to mistakes, he thought she was “inviting [him] to fabricate something.”
(10 EH.T. 45-49.)"

Mr. Bonner testified that Laurie Poore spent time with Melton and his
family to learn about his background. “We all had trouble getting information
from Mr. Melton sometimes.” “When he didn’t want to answer something, he’d
just deflect or he’d change the subject or didn’t appear interested and wanted to
talk about something else.” With regard to obtaining background information, “I
don’t know that he deflected any answers really. It was more that he didn’t seem
terribly interested in discussing it. ... You’d have to really force him to do it.” (8
E.H.T. 118-119.)

Mr. Bonner testified that he spoke with Laurie Poore about Melton’s
medications, but she never raised a concern that he was being improperly
medicated. He recalls discussing “the fact that he was on mood elevators or
whatever . . .. We talked about the fact that he had been similarly medicated in
institutions before, but there was no dramatic statement like this was having a

negative effect or anything like that.” (8 E.H.T. 120.)

' Laurie Poore testified that after the trial was over, she never had any discussions with
Mr. Bonner about what their responses should be in any appellate or habeas proceeding. She
recalls that before Mr, Kane came to meet with them, she spoke with Mr. Bonner and said, “1
think we should do whatever we can to help him.” They met with Mr, Kane and discussed the
case. She denied ever advocating that it would be a good idea to exaggerate, embellish, or be
less than accurate in providing information to appellate counsel in order to help Melton. She did
not recall Mr. Bonner expressing anger or displeasure with her over her suggestions that they
should cooperate with appellate counsel. (10 E.H.T. 130-33.)
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Mr. Bonner testified that he partially agreed with Laurie Poore’s description
of Melton’s demeanor in their interviews, (Ex. 18 § 4), but he attributed Meltc%’s
inability to recall significant information about people in his past to the fact tlfajt he
had been institutionalized and “shifted around” so much from the age of tweI\;e.

(8 E.H.T. 122-23.)

Mr. Bonner testified that he was never informed about the scars on Melton’s
back from beatings with electrical cords at the hands of his parents. (8 EH.T.
124-25, 174.) Contrary to Ms. Poore’s testimony that “I saw the scars on him and
reported that back to Mr. Bonner,” Mr. Bonner testified she did not tell him. He
did not recall whether Melton had been beaten at all by his parents. He testified
that if he had been informed of visible scars on Melton, it “would have been really
important” at trial. (10 E.H.T. 89, 50-51; 11 E.H.T. 133-37.)

Mr. Bonner’s testimony was also somewhat inconsistent with Ms. Poore’s
testimony on the subject of her role and responsibilities preparing for trial. Ms.
Poore described herself as an “investigator” and a “penalty phase coordinator.”
(10 E.H.T. 58, 64; Ex. 18 §2.) She testified that when she was first retained in the
Melton case, she did not hold herself out as “having any expertise as a mental
health investigator,” since she was still working toward her doctorate in social
ecology. (Ex. 18 93.) Ms. Poore testified that her role in the case was not
“carefully delineated.” Mr. Bonner wanted her to speak with Melton and “report
back to him and work with him on the penalty phase.” After attending a
conference on death penalty mitigation work in July 1982, Ms. Poore told Mr.
Bonner “what I had learned about the need for records and the need to involve
more experts.” She testified that Mr. Bonner “informed me that Mr. Carpenter, the

investigator, would be collecting the records.”'* (10 E.H.T. 72-84.) In contrast,

2 Ms. Poore’s declaration includes the sentence, “Mr, Bonner . . . informed me that if it
proved necessary to obtain school records then David Carpenter, the guilt phase investigator,
would do so.” (Ex. 18 §5.) At the hearing, however, she testified that the word “school” was a
mistake, and that the declaration should have read “obtain additional records.” (10 E.H.T. 83-
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Mr. Bonner considered Ms. Poore to be “a death penalty expert.” (10 EH.T. I5;

L)
Clerk’s Tr. 134 9 4.) In general, he testified, it was her responsibility to obtain:

‘.:{i
records on Melton’s background. (8 E.H.T. 126.) Asked whether it was instead
his practice to have Mr. Carpenter obtain all records, Mr, Bonner responded that
he did not recall. After reviewing a bill from Mr. Carpenter that included several
references to obtaining records, Mr. Bonner testified that collecting records was
“one of his jobs, but whether other people were to do it also 1s possible.” (10
E.H.T. 34-35.)

Mr. Bonner disagreed with Ms. Poore’s assessment of Melton in court as
not appearing to be “attuned to his surroundings or aware of what was going on,”
(Ex. 18 7). He testified, “That’s ludicrous. Mr. Melton testified, and he pretty
effectively answered all questions, didn’t appear to be confused by anything. His
vocabulary was good. He used figures of speech.” As for Ms. Poore’s assertion
that Melton’s “affect was flat, and his demeanor was disengaged and languid,”
(1d.), Mr. Bonner testified:

That is partially true. He did oftentimes just sit there. But
again, it was almost limited to the courtroom. We’d go back —
when we were in chambers, it was different when the jurors
weren’t out there. And back in the holding cell which is
adéacent to the courtroom, his demeanor was different. But he
did become more solemn 1n the courtroom when the jury was
present. . . . He was able to focus when he wanted, He would
converse with me about what witnesses said, and during breaks
he was very much aware of what was going on.
(8 E.H.T. 134-35, 168-169.) Ms. Poore testified that this description of Melton
was different from her own experience of him. Although she observed him both in

the courtroom and outside of it, she testified, Melton’s demeanor did not appear to

84.) Her testimony was credible, and the context in which the sentence appears in the declaration
confirms that the limitation to “school records” in the text was a mistake. The immediately
preceding sentence states that Ms. Poore had reached the conclusion that there was “a need to
search collateral sources of information including conducting interviews with friends and
neighbors, and obtaining complete social and medical records.” (Ex. 189 5.)
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change. (10 EH.T. 126-27.) &y

Mr. Bonner also testified that Melton knew the testimony of Diane Ha;;lils
and Johnny Boyd “was hurting him,” although he did not reveal this in his n )
outward demeanor. (8 E.H.T. 170; cf. Ex. 18 § 7 (Ms. Poore testified Melton dld
not understand Diane Harris’s testimony was incriminating).)

Mr. Bonner testified that Ms. Poore might be biased against him because of
a falling out she had with his secretary, with whom she had once been best friends.
(8§ EH.T. 178.)

Mr. Bonner was also questioned about how he handled his defense file after
the trial was over. Although the disposition of the file is not directly relevant to
the question of Melton’s mental state, petitioner contends Mr. Bonner’s testimony
on this matter demonstrates his unreliability as a witness.

Mr. Bonner testified that after the trial was over, his defense file consisted
of “at least two standard legal-size boxes.” One box contained several hundred
xerox copies of pages from gay newspapers that had been found in the victim’s
house. There was no writing on the pages and Mr. Bonner determined they were
irrelevant, so he separated them into one box. Mr. Bonner testified that “the other
documents, which were again about another Bekins box, contained police reports,
pleadings, notes, the standard kind of things, and also the original public defender
file.” “Very soon after the case was over,” Mr. Bonner testified, he sent the box to
Mr. Kane, who had been appointed appellate counsel. “I personally saw the box
being prepared to be sent. My secretary, Patty Crosby, I believe sent it.” Later, in
connection with these federal habeas proceedings, when respondent asked Mr.
Bonner to produce his defense file, he replied that he had already given everything
he had to Mr. Kane. Respondent then sought the documents from Mr. Kane.
Respondent represents that Exhibit 322 contains everything turned over by Mr.
Kane. Exhibit 322, a stack of documents approximately two inches thick, consists

of 383 pages. Mr. Bonner testified that the documents in Exhibit 322 appeared to
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have come from his defense file, but they were not the complete contents of the
Bekins box that he shipped to Mr. Kane. (8 E.H.T. 73-76.) m

On re-direct, Mr. Bonner clarified that the defense file was boxed up atj?'
some point after trial but before Mr, Kane was appointed. (Mr. Kane represented
that he was appointed in January 1984, approximately one year after the trial.) Mr.
Bonner testified that he kept the boxes in his office until Mr. Kane was appointed,
whereupon he sent the entire file to Mr. Kane. (10 E.H.T. 5-7.)

Mr. Bonner testified that he subsequently spoke with both petitioner’s
counsel and respondent’s counsel and told them he had no further documents. He
was then presented with Exhibit 126, a one-page declaration signed by Mr. Bonner
and dated February 22, 2000, with a one-page attachment consisting of a fax cover
sheet dated October 11, 1999, containing a message from Mr. Bonner to
petitioner’s habeas counsel. Mr. Bonner admitted typing the declaration himself
and carefully reviewing it before signing it. The declaration states that after
learning that Mr. Kane was appointed appellate counsel, “[p]romptly after
speaking with Mr. Kane, I caused my entire attorney file including police reports,
investigator notes, etc. to be boxed and shipped directly to Mr. Kane.” In the
declaration, Mr. Bonner also states that at some point in 1999, in response to a
request from habeas counsel to discuss preparing a declaration explaining that he
had no documents, Mr. Bonner sent a fax reply, as to which he averred, “My
statements in that fax are true and correct.” The fax reply, dated October 11, 1999,
states:

As you are aware, Bob Kane has had the entire file for these
et papec 0 B wilon days Sk BiS appoiniment
as appellate counsel. This included original interviews by the

public defender, police reports, court documents, and
investigation, In my haste to get Mr. Kane the documents he

3 In a footnote, Mr. Bonner explained that he did not include the box of photocopies of
gay magazines found in the victim’s house, because they were irrelevant and were not used at
trial.
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reqluesjed, I made photocopies of only a few documents, o
including a photocopy of the probation report. 1l

(10 B.H.T. 8-9; Ex. 126.) ‘a

Mr. Bonner was then asked a series of questions about whether the defé;lse
file had actually been sent to a U-Haul storage locker in Tustin, where they were
mishandled by the storage company. Mr. Bonner initially testified that the box of
gay magazines probably was, but not the defense file. In response to most
questions on this subject, Mr. Bonner testified that he did not recall. He recalled
meeting with Mr, Kane around 1988, but he does not remember their conversation.
However, he conceded “there may have been some conversation about some part
of the files.” (10 E.H.T. 11-13.)

Mr. Bonner was then presented with Exhibit 127, which he identified as a
letter he wrote in October 1988 to Mr. Kane about what happened to his defense
file. Asked, “Does that letter accurately reflect what happened to the file?”, Mr.
Bonner replied that he did not recall. However, he testified he would not have
written the letter unless it was true. In his 1988 letter, Mr. Bonner related “a
chronology of events as best I can recall on the James Melton files.” He wrote that
at the conclusion of the trial, he had the files placed in two cardboard file boxes.
One contained just the copies of gay magazines. The other box contained “the
working information, i.e., investigation, police‘reports, tapes, etc.” Both boxes
were stored in a locked storage room at a U-Haul storage facility in Tustin. By
mistake, the storage facility removed the boxes and threw them in a dumpster.
However, the mistake was caught before the dumpster was emptied. Mr. Bonner’s
secretary (Patty Crosby) “gave them hell and demanded they get everything back
together. They later reported back to us that everything was straightened out.”

(10 EH.T. 13-14; Ex. 127 at 1.)

According to the letter, in preparation for a meeting between Mr. Kane and

Mr. Bonner, Ms. Crosby went to retrieve the files from the storage facility but
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could not find them. She later “returned to dig around in what she now realized
were jumbled files. It was obvious to her the storage people dumped a lot of'U
boxes, the contents must have spilled out, and the storage people merely thre;\?}
files back into boxes haphazardly.” The box marked “Melton” contained ﬁles’
unrelated to the case. Ms. Crosby “then began going through box by box, file by
file, looking for material on [Melton]. After some time, she located a box
containing some of the more relevant Melton material. I am sending the entire
contents to you.” The letter states that “[w]hat is lacking is primarily the bulk of
police reports,” and file folders that Mr. Bonner prepared for significant witnesses.
(Ex. 127 at 1-2.)

Mr. Bonner then admitted that although the declaration he prepared in
February 2000 (Ex. 126) “was my best recollection at the time,” it now “appears to
be inaccurate.” (10 E.H.T. 15.)

F.  Judge Robert Fitzgerald

Judge Robert Fitzgerald presided at Melton’s trial and sentenced him to
death. It was his first capital case. He testified that “Melton was very lucid and
gave every indication he understood what was occurring during all stages of the
trial. He did not appear lethargic. There was no question or doubt about Melton’s
ability to participate in his own defense.” He recalled that during Johnny Boyd’s
testimony, “the two men were looking at each other and communicating with their
eyes. It was quite obvious they were ‘attached’ to one another.” During the
individual voir dire proceedings held in chambers, Melton sat about eight feet
away. “Thus,” asserted Judge Fitzgerald, “any mental problems or the effects of
any drugs would have been very apparent.” Judge Fitzgerald testified that Melton
“actively participated in the process by off-record discussions with his attorney.”
Although he could not hear what was being said, Judge Fitzgerald observed
Melton and Mr. Bonner continually whispering to each other during the trial. (Ex.
302 (Fitzgerald Decl.); 3 EH.T. 32-34.)
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Judge Fitzgerald admitted, however, that at the time of the trial, he had -,
neither training nor experience in recognizing the signs of mental disorders ox%fifhe
effects of psychotropic drugs. He had no experience with defendants who we:r%
being administered Mellaril. He had been a superior court judge for about
eighteen months, and had never held a competency proceeding. Judge Fitzgerald
estimated that he observed Melton on between two and six occasions during brief
pre-trial matters. During the course of the trial, he was not monitoring Melton for
signs of incompetency, but instead “was just looking at the gentleman occasionally
during the trial.” Judge Fitzgerald testified that even if he had learned that Melton
had a thought disorder and was showing symptoms of auditory hallucinations, he
did not know whether he would have questioned Melton’s competency. If he had
learned that Melton experienced thought broadcasting, he is unsure whether it
would have caused him to question his competency, because “that fact alone is
[not] something that makes a person . . . incompetent to stand trial.” Nor would
reports of recent suicide attempts have raised questions about Melton’s
competence because “many people in custody attempt suicide for various reasons,
It doesn’t necessarily mean they can’t aid in their own defense.” (3 E.H.T. 12-17,
25-28.)

Judge Fitzgerald also admitted that at the time of trial, he had “pro-
prosecution leanings” and some “skepticism about psychiatry.” However, he
testified, he has no bias against Melton. Judge Fitzgerald had a “vague
recollection” that Melton had “a history of violence from as early as age twelve
that took him off to the California Youth Authority and that literally his life was
filled with violence by the many aggravating factors that were introduced at trial,
more than any other capital case that ['ve conducted.” After hearing this evidence,
Judge Fitzgerald felt Melton “was at the top of the list of deserving souls for
execution.” (3 E.H.T. 29-31.)
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G.  Gary Byerly &
Deputy sheriff Gary Byerly was the courtroom bailiff at trial. He testi!f_l;,éd
that Melton was “a quiet, soft-spoken person who presented no behavior prolilr:ems
during the trial.” Officer Byerly stayed near Melton and watched him closely;,‘
because of the nature of the case and because Melton was “a big, strong man with
an exceptional physical condition.” He testified that “[o]n several occasions
Melton made eye contact with [me] and smiled.” According to Officer Byerly,
“Melton was very attentive throughout the proceedings, although occasionally he
was seen to draw or doodle during the questioning of witnesses. He definitely was
not disoriented and did not look or act ‘drugged out.” Melton gave every outward
indication of being fully aware of what was going on in court and occastonally
was seen to react to testimony.,” (Ex. 301 (Byerly Decl.).)
H. Cynthia Antes
Cynthia Antes was a juror who served as foreperson at the penalty phase.
She testified that during the trial, Melton “did not show any emotion. He was
deadfaced. It was as if he were not there. When the verdicts were read, Mr.
Melton had no reaction.” (Ex. 2 (Antes Decl.) 4 3.)
L Linda Diane Harris
Linda Diane Harris had been Melton’s fiancée and had lived with him
briefly before his arrest in October 1981. The prosecution called her at trial to
testify about Melton’s actions around the date of the crime. (18 R.T. 3385-97.) In
her declaration submitted here, she testified:
I was very disturbed by what I witnessed of James’s
demeanor when [ testified. . . . [ saw that he was playing with
his pencil, grinning around the courtroom, and was completely
disinterested in what I was saying on the stand. He seemed
completely disengaged from the questions and answers, like he
had no concern for what was going on around him. I was very

disturbed by this . .. The last time I had seen James before
testifying, James was very adamant about his innocence, and
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. [14]
was very engaged with the process. ... -~

(Ex. 11 (Harris Decl.) § 10.) m

J.  Jennifer Keller :.i:

Jennifer Keller is an experienced criminal defense attorney. At the timev' ;>f
Melton’s trial, as a newer member of the Orange County Public Defender’s felony
trial staff, she occasionally visited the courtroom to observe the proceedings. She
testified that when she observed Melton in court, “he appeared to be noticeably
slow and impaired.” She thought Melton “appeared to be ‘retarded’.” Ms. Keller
was acquainted with Mr. Bonner, who like her had been a deputy public defender.
Mr. Bonrer told her “that he was having difficulty communicating with Mr.
Melton and that he thought Mr. Melton was mentally dull.” (Ex. 15 (Keller Decl.)
M2-3.)°

When asked whether he recalled making such statements to Ms. Keller, Mr.
Bonner replied that he “could have.” (11 EH.T. 133.)

K. Ronald Peterson

Ronald Peterson was an Orange County deputy sheriff assigned to the
section of the jail where Melton was housed before and during trial. He regularly
delivered Melton’s psychiatric medications during his shifts. He testified that
Melton had “the common glazed look in his eyes of an inmate taking psychiatric

medications.” Officer Peterson was “familiar with the physical appearance and

14" Although the record is not clear, this appears to have been before Melton began
receiving Mellaril in April 1982. Ms. Harris testified that she visited Melton in jail shortly after
his arrest (October 16, 1981), but that “not long after the visits, the prosecutor and detective . . .
told me I should not meet with or talk to James anymore because I was a prosecution witness and
it looked bad.” (Ex. 119 8.) She implied that she then stopped visiting Melton. (See id.)
Melton started taking Sinequan on October 23, 1981, but the dose was not increased unti]
December 1981, and he first showed adverse side effects in April 1982, (Ex. 23 (Stewart Decl.)

999-11.)

5" A hearsay objection was initially sustained as to Ms. Keller’s testimony about Mr.
Bonner’s statement, but after Mr. Bonner testified about the statement, respondent withdrew the
objection. (Seg Order on Resp’t Mot. in Limine, Nov. 7, 2000, at 7:20-24; Resp’t Brief at 77
n27)
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slowed responses of inmates on various psychiatric medications” based on his
work in the medical units of the jail. He and Melton had many “pleasant and%%zery
simple” conversations in the jail. He sometimes noticed that Melton “exhibii;%d
the outward signs of what appeared to be the effects of taking psychiatric
medications,” and thought that Melton “did not come across as very intelligent.”
Melton was “compliant and did whatever I requested without hesitation.” Officer
Robertson once asked Melton what he thought of receiving the death penalty.
Melton responded, “I just hope it don’t be hurting, Officer Robertson.” (Ex. 20
(Robertson Decl.) 99 3-5.)

L. Ward Trumbull

As an alternate juror, Ward Trumbull attended Melton’s trial, although he
did not deliberate. He observed that Melton “did not get emotionally involved
during his testimony or when he was cross-examined, [and] . . . was very reserved
during the entire trial.” Mr. Trumbull “was surprised that Mr. Melton never made
any expressions or reacted to things that went on during his trial.” He “showed no
reaction to any of the testimony.” Mr. Trumbull “took his demeanor to indicate
that he was guilty so nothing that was said during trial was of any importance to
him.” (Ex. 27 (Trumbull Decl.) §§ 1, 3.)

M. John Pressney

John Pressney served as an alternate juror through the end of the guilt
phase. Recalling Melton’s testimony, he states that Melton “did not seem very
passionate or present during his testimony. He did not talk to his attorney often
during the trial, or seem at all interested in what was occurring on the stand.” (Ex.
32 (Pressney Decl.) § 2.)

N.  Julie Kriegler

Julie Kriegler is a clinical psychologist who was retained by habeas counsel
to “provide a psychosocial history and psychodiagnostic assessment” of Melton.

She conducted clinical interviews of Melton and members of his family, reviewed
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his academic, medical, psychological, and correctional records, and administered
psychological tests. (Ex. 16 (Kriegler Decl.) §y 1-6.) Although Dr. Kricgleréi%/as
not asked to ascertain Melton’s competency, her testimony about Melton’s 3;1
psychological development and current diagnosis is nonetheless relevant becéuse
it was relied upon by other witnesses in forming their opinions on competency.

Dr. Kriegler’s declaration describes Melton’s family background,
childhood, education, experiences in the California Youth Authority starting at the
age of eight, and performance in high school, much of it in CYA schools. (Ex. 16
9 16-63.) From early childhood, Melton experienced sexual, physical, and
emotional abuse, depression and anxiety, and severe chemical dependency. (Id.

9 10.) Although he had average intellectual abilities, his performance in school
was severely hampered by these factors. (Id. § 11, 33.) His mother beat him
regularly (as she did all her children) several times a week with a looped extension
cord that drew blood, leaving permanent scars on his shoulders and lower legs.
(Id. §27; 2 E.H.T. 46-47.) Melton’s stepfather introduced him to alcohol around
the age of six or seven. When he was nine or ten years old, Melton’s older brother
began sexually assaulting him, including forcibly sodomizing him while holding a
pillow over his head. Melton increased his use of alcohol around this time
because he found the abuse more bearable when he was intoxicated. At about
eleven years of age, Melton starting using marijuana. (Ex. 16 9Y35-37.) In the
CYA facilities, he was a frequent victim of physical and sexual assaults by other
wards. (Id. §747-63.)

Dr. Kriegler testified that Melton’s institutional records contain numerous
indications of trauma-based psychological disorders, depression, and anxiety. (Id.
99 73-80.) Her clinical examination of Melton, and the results of psychological
tests she administered, confirm that Melton meets the criteria specified in the

Diagnostic and Statistical Manual for Mental Disorders, 4th edition (“DSM-IV”)

28 | for a diagnosis of post-traumatic stress disorder (“PTSD”) for both lifetime and
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current PTSD. (Id. 1 81-92.) He also has suffered and continues to suffer from
“clinically significant depressive symptoms” and “significant and severe liJ
symptoms of anxiety.” (Id. ] 93-94.) Dr. Kriegler diagnoses Melton as havii;:g
“suffered from Chronic Posttraumatic Stress Disorder and from concurrent mood
and chemical dependency disorders,” the symptoms of which “have been present
and affected his behavior across his lifetime.” These disorders prevented “the
development and expression of many of James Melton’s natural abilities.” (I1d.
1996-97.)

On cross-examination, Dr. Kriegler was asked whether Melton could have
manipulated his responses to the psychological tests to produce a desired result.
She testified the tests have validity scales embedded in them and “it would be very
difficult or almost impossible for someone to know which items load on what
scales in the tests that were administered, and to do that in a very consistent, clear
manner to come up with a particular profile would be I believe almost
impossible.” This is true even if the subject has been previously examined by
other mental health experts. (2 E.H.T. 21-23, 33-35.)

Dr. Kreigler also testified that Dr. Aaron’s 1982 diagnosis of antisocial
personality disorder might have been suggested by Melton’s criminal history, but
the diagnosis is not appropriate once Melton’s developmental history is taken into
account. (2 E.H.T. 31-33, 38-40.)

O. Karen Bronk Froming

Karen Bronk Froming is a clinical psychologist who specializes in clinical
neuropsychology. She was retained by habeas counsel to administer
neuropsychological testing of the type ordered by Dr. Anderson prior to Melton’s
trial, but which was not conducted, and to determine whether the high dosages of
anti-psychotic medication given to Melton affected his ability to comprehend the
proceedings and assist in his defense. She did not perform a competency

evaluation, but her test results were used by other expert witnesses in forming
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their opinions. (Ex. 9 (Froming Decl.)§ 8; 6 E.H.T. 22-24.) o

Dr. Froming examined Melton on several occasions in 1996 and 1999}-§nd
administered a variety of psychological tests. (Ex. 94]9-10; 6 E.H.T. 22.) I’;Iiér
neuropsychological evaluation revealed “the current absence of any signiﬁca;rt
organic impairment,” indicating there was no organic basis for the symptoms of
impairment Melton presented in 1982. (Ex. 99 11.) A more complete review of
the data than that which was available to Dr. Anderson in 1982 indicated that
Melton’s disordered thinking at the time of trial was more likely the result of a
psychotic disorder, not a neuropsychological one. (6 E.H.T. 25-27.)

Dr. Froming testified there was a significant disparity between Melton’s
consistently average IQ scores from school records in 1958-1962 and the
borderline scores obtained by Dr. Podboy in 1982. The most probable cause of
this disparity was Melton’s “moderately severe levels of clinical depression” as
tested by Dr. Podboy and the effects of the “high doses of antipsychotic
medication and a sedative.” Dr. Froming testified that these medications “did not
appear to be ameliorating the depression but were of high enough doses to produce
behavioral and emotional blunting, including flattened affect, somnolence and
apathy.” (Ex. 99 12.) She concluded that at the time of his trial, “Mr. Melton’s
ability to respond to or comprehend his environment was significantly
compromised,” and it is likely that “without one-on-one structure, Mr. Melton was
apathetic and inattentive to the proceedings.” (Id. § 14; 6 EH.T. 21-23.)

P.  Dr. Terry Kupers )

Dr. Terry Kupers is a physician with a specialty in clinical psychiatry. He
was retained by habeas counsel to assess the mental health care Melton received at
the Orange County Jail in 1981-1982 and its probable effect on his cognition. Dr.
Kupers reviewed Melton’s jail records, including his medical records, certain other
data, and personally examined Melton at San Quentin prison in 2000. (Ex. 17
(Kupers Decl.) 6.)
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Dr. Kupers testified that Melton currently exhibits no symptoms of serious
mental illness, appears to be of average intelligence, and exhibits no signs oti‘th
disordered thinking. His memory appears intact, except for significant gaps t%r
much of the time he spent in the Orange County Jail. (Id. §8.) )

Jail medical notes indicate Melton was “depressed” on October 23, 1981,
and he was prescribed Sinequan, the dose of which was successively raised until it
reached 200 milligrams per day on December 18, 1981.'° After more than three
months on this dose of Sinequan, Melton exhibited side effects on April 8, 1982:
acute anxiety, physical complaints, and jaw spasms. He was treated with Cogentin
for “extrapyramidal symptoms [“EPS”] (a toxic neurological reaction including
spasms of the jaw caused by some antipsychotic medications).”"” The Sinequan
was discontinued on April 14, 1982, and Mellaril was prescribed instead, at 100
milligrams per day. The dose of Mellaril was rapidly increased until a dose of 250
milligrams three times per day (750 milligrams) was reached on July 28, 1982. It
is unclear how long the Mellaril was continued. Dr. Kupers testified that an order
for an additional 30 days of Mellaril was issued on October 14, 1982 (shortly
before jury selection began), and that psychiatric evaluations on the Thanksgiving
weekend show “the regimen was continued at least through November 27, 1982,”
i.e., at least through the conclusion of the guilt phase. (Id. §12-13.)

Dr. Kupers testified that clinical notes in the jail records from May 1982
mention a threat of suicide, paranoia, and a reference to Melton saying that his
wife had died two months earlier, and had stopped talking to him. A note on May
21, 1982, states “Psychotic. Medication increased.” On June 18, 1982, Phenergan

16 The medical records were described in greater detail by Dr. Pablo Stewart, whose
testimony is summarized below. (See Ex. 23 (Stewart Decl.) §{ 9-20.)

I” The cause of the EPS appears to be unclear. Although jail staff initially suspected
Melton of having consumed someone else’s medication, “a subsequent investigation by the jail
medical director concluded that Mr, Melton had not taken any unauthorized medication.” (Id.

9 12; see also Ex. 23 (Stewart Decl.) § 47 (EPS is “associated with antipsychotic medications but
not seen as a side effect of Sinequan.”))
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1|| was prescribed. On September 15, 1982, Melton was placed in medical isolation,
LI
2| then moved back to regular housing the next day. A note on September 16, 1982,
3| states: “Because of previous manipulative tendencies, no med. changes will bé;
41 made.” (Id.f14.)
5 Dr. Kupers testified the jail medical records show that “besides the
6 || medications and occasional transfers to medical isolation or the Restraint Room,
71 [Melton] received little or no mental health treatment.” The high doses of
8 I psychotropic medications were medically appropriate only if Melton had been
9| diagnosed with a “severe psychiatric condition, supported by an adequate clinical
10 | work-up, testing and formulation and monitoring of a treatment plan.” But, Dr.
11 || Kupers testified, “Mr. Melton’s medical record is shockingly inadequate in each of
12 || these regards.” (Id. § 15.)
13 Dr. Kupers testified that “[t]he very scanty clinical record does not explain
14 || or justify either the prescription or discontinuation of any particular medication.”
15| (Id.§ 16.) Instead,
16 , .
Mr. Melton’s clinical chart reflects that he was subjected to an
17 incongruent, medically inadequate course of treatment:
medications were prescribed, dosages were adjusted — usually
18 upward — and there was little or no effort seriously to assess
r. Melton’s psychiatric condition or supply the kind of
19 treatment that would be urgently required were his condition
serious enough to justify the high doses of medications that
20 were being prescribed. If Mr. Melton’s condition warranted
the prescribed regimen of antipsychotic medications, then he
21 should have been admitted to an acute psychiatric care facility,
rather than a jail. If Mr. Melton’s condition did not require
22 such psychiatric intervention, then he should not have been
’ receiving such massive dosages of medication.
24| (1d.917)
25 Dr. Kupers testified that Melton’s treatment violated accepted medical
26 || practice for the management of psychiatric care patients, as expressed elsewhere
27 | by Orange County jail psychiatrist Dr. Maxwell Gage. Dr. Gage “would rarely
28 | prescribe as much as 300 mg. of Mellaril per day to an inmate who remained
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housed in the jail. The acceptable dosage range for inmates was between 50 mg.
Lk

and the rare, large doses of 300 mg.” Moreover, in cases warranting dosages;
¥

greater than 300 milligrams per day, Dr. Gage did not administer the medication at
£

the jail, but instead temporarily transferred the inmate to a psychiatric hospital.
(1d. §23.)

Dr. Kupers further testified that “responsible medical practice requires that
when prescribing Sinequan, dosage should begin at no higher than 75 to 100 mg.
per day and progress slowly, over several weeks, to a dosage of 100 mg. or 150
mg. per day.” Moreover, “[a]t the time Mr. Melton was prescribed 750 mg. of
Mellaril per day, the absolute limit of that medication was 800 mg. per day, and
that dosage was permitted only for the most severely disturbed patients suffering
from Schizophrenia.” (Id. §28.) In Dr. Kupers’ professional opinion, “the amount
of medication administered to Mr. Melton would be used in only the very rare
psychotic patient who is impossible to control in any other way -— and only on a
psychiatric inpatient unit — with a rapid reduction in the dosage after the patient
settled down.” The medications “cause very serious side effects, [and] they put
the patient in a semi-somnolent state.” (Id. §29.)

Dr. Kupers testified that since there was no evidence that Melton had
suffered from a mental illness severe enough to warrant such high doses of
antipsychotic and tranquilizing medications, it is possible the medications were
instead “prescribed as a ‘chemical straight-jacket,” i.e., as a method of controlling
by sedation “a man who the staff subjectively perceived as menacing.” (Id. §30.)

Dr. Kupers testified that the effects of Melton’s drug regimen “include
passivity, indifference, apathy, lack of attention to important personal concerns
and interests, inability to think clearly and incapacity to pick up social cues and
interact or collaborate with others.” These side effects correlate with Melton’s
own recollection of his semi-somnolent state during trial and the observations of

percipient witnesses who testified that Melton “paid little attention to the
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1| proceedings, doodled on a pad of paper and had minimal interactions with his,

2| attorney.” (Id. Y 31-32.) Dr. Kupers concurs with Dr. George Woods’ opinlij;én

3| (discussed below) that Melton’s description of his cognitive functioning at mdal 18

4 || “consistent with an anticholinergic crisis or delirium.” (Id. § 33.) |

5 Dr. Kupers concluded that Melton “was in a semi-somnolent state in the

6| courtroom, unable to pay attention and listen to witnesses, unable to understand

71 the nature of the proceedings and the seriousness of the potential consequences,

8 | and effectively incapable of cooperating with or assisting his attorney.” (Id. Y 36.)

9 On cross-examination, Dr, Kupers was asked about the possibility that
10 | Melton was deceptive or manipulative during his recent psychiatric examination.
11 ] Although Correction Department records indicated that Melton had occasionally
12 been deceptive in the past, Dr. Kupers testified, based on his recent clinical
13 examination of Melton, and the results of psychological assessment tools
14 [ administered by other mental health experts, it was unlikely that Melton was
15 || currently attempting to deceive them. (7 E.H.T. 14-16.)
16 Dr. Kupers also testified about the interaction between Mellaril and
17| Phenergan. Mellaril is a phenothiazine, and Phenergan is a phenothiazine
18| derivative; “they are both additive and potentiating of each other.” “Since
19 | Phenergan is a very similar related compound and [Melton] was . . . taking a very
20| high dose of Phenergan,” i.e., 100 milligrams daily, prescribed in addition to the
21 | near-maximum dose of 750 milligrams of Mellaril, it “would throw him over into
22 | the toxic dose range for combined phenothiazine-type medications and would be
23 [ absolutely impermissible.” (7 E.H.T. 27-28.) Melton’s outwardly observable
24 | behavior in the courtroom is consistent with the expected effects of these
25| medications on a person like him for whom they were not medically indicated: “a
26 || delirium, which is the technical term for someone who has too much of a
27| tranquilizing medication and their consciousness and cognition is disturbed by
28 || that, a psychosis which would be accompanied by inappropriate affect and
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inattention, and dissociative phenomenon, which is the separation of different,
mental states, so that there is no coherent continuous logic.” The medicatiorig
rendered Melton incapable of “tracking . . . the proceedings so that one day’szz
events can be integrated with the day prior and the day after and some kind of
understanding of the legal case results.” Melton could not “maintain focused
attention” on the proceedings, so “he did not comprehend the damaging nature of
the evidence or the context in which he was seeing [prosecution witness Diane
Harris].” Dr. Kupers testified that the extreme dosage “reduce[d] him basically to
animal functions and to an immediate sense of the here and now, . . . so what Mr.
Melton was concentrating on was not the case that was going on around him and
that the death penalty was at issue, but rather where his lunch was coming from.”
(7EH.T. 29-32.)

Dr. Kupers testified that trial participants’ observations of Melton as being
“dead-faced, not present, not emotionally engaged” in the courtroom during trial
proceedings, but then apparently at ease and interacting with his attorney when the
jurors left the courtroom, were consistent with his opinion of the effects of the
medications. “With a very diminished cognitive capacity and quite a bit of
confusion and chaos going on for Mr, Melton, the courtroom proceedings were
overwhelming, and that’s why he withdrew into doodling. Then when the
courtroom proceedings were interrupted for a recess and he was speaking to Mr.
Bonner, he would then be able to relate in a familiar way ....” (7 E.H.T. 38-39.)
“The one-on-one interview situation allows Mr, Melton to understand that there is
a structured situation and give a very short-term response to the immediate
preceding question. It doesn’t require him to understand the context in which this
small conversation is occurring.” (7 E.H.T. 41.)

Dr. Kupers was also questioned about the views expressed by respondent’s
psychiatrist, Dr. Daryl Bruce Matthews, who offered an opinion that Melton was
competent when he was tried. (See 7 E.H.T. 46-66.) Dr. Kupers’ testimony on
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this subject will be discussed after Dr. Matthews’ testimony has been summarized.

Q. Dr. Pablo Stewart u“i

Dr. Pablo Stewart is a psychiatrist who has studied the use of psychotr:ci;i)ic
medications in institutionalized populations. He was retained by habeas counsel
to explain the medications administered to Melton during his pre-trial and trial
incarceration and to assess their probable effects on Melton’s cognitive
functioning. Dr. Stewart reviewed Melton’s medication and psychiatric records
from the Orange County jail, certain additional data provided by other experts in
this proceeding, and personally examined Melton at the San Quentin prison in
2000. (Ex. 23 (Stewart Decl.){7.)

Dr. Stewart summarized the contents of Melton’s medical chart. Melton
was arrested on October 16, 1981. A week later, jail psychiatric staff conducted a
mental status examination and concluded he had “anxiety depression mild.” The
next day, Melton was reported to be “depressed” and “angry,” and a doctor
prescribed 100 milligrams of Sinequan daily. (Id.§ 9.} Sinequan is an
antidepressant that was at one time widely used for the treatment of major
depression (before the widespread use of selective serotonin reuptake inhibitors).
It frequently causes adverse side effects. (Id. 9929-31.) On December 18, 1981,
the Sinequan dose was increased to 200 milligrams daily. It is not clear why. This
dosage was continued until April 8, 1982, when Melton appeared anxious and
exhibited extrapyramidal symptoms (“EPS”) including jaw spasms. Medical staff
reported stertorous breathing caused by muscle spasms in the rib cage and larynx.
The Sinequan was then abruptly halted. (Dr. Stewart explained that since abrupt
discontinuation of Sinequan can cause various withdrawal symptoms, normal
practice is to gradually discontinue use of the antidepressant over a week or
longer.) The staff psychiatrist prescribed 50 milligrams of Benadryl, then placed
Melton in the jail’s Medical Isolation Unit and prescribed 2 milligrams of

Cogentin to treat the EPS. The next day, the staff psychiatrist prescribed 2
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milligrams of Artane."® (Id. 1§ 10-12; 9 EH.T. 15-17.)
Four days after the Sinequan was halted, on April 12, 1982, Melton

ey

“showed signs of Sinequan withdrawal delirium.” The staff psychiatrist then ;;1‘
restarted Sinequan at a dose of 150 milligrams daily and placed Melton in the
Medical Isolation Unit. Two days later, he noted that Melton “seemed ‘[m]ore
anxiety ridden than depressed,’” and again abruptly discontinued Sinequan.”
Melton was instead placed on Mellaril at a dose of 100 milligrams daily. Five
days later, the staff psychiatrist doubled the dose when Melton “complained of

"

depression and wanted ‘to talk to someone.”” The next day, however, medical
staff noted “[n]o mental illness observable.” (Ex. 23 4] 12-13.)

On April 21, 1982, Melton returned to regular housing, where he remained
for a few weeks. He began to express feelings of paranoia and on May 17, 1982,
threatened suicide and referred to a nonexistent wife who, he said, had died and
stopped talking to him. The staff psychiatrist again doubled the dose of Mellaril,
to 400 milligrams daily, and transferred Melton to the Medical Isolation Unit.
Melton was described as “sound[ing] better” two days later, but then another two
days later, as “psychotic.” On May 21, 1982, the staff psychiatrist increased the
dose of Mellaril to 750 milligrams daily (where it remained at least through the
end of the guilt phase in November 1982). (Id. 9 14-16; § 20)

In June 1982, Melton complained of difficulty sleeping and was also
prescribed 50 milligrams of Phenergan daily. One month later, Melton again
reported sleep problems, and the dose was increased to 100 milligrams. (Id. §17.)
Like Mellaril, Phenergan is “a phenothiazine that has anticholinergic properties
that interfere with the function of neurotransmitters.” Although its most

prominent side effect is sedation, Phenergan “is not recommended for use as a

'8 Cogentin and Arcane are both anticholinergic agents used in the treatment of
Parkinson’s disease and EPS. They can cause adverse side effects including mental confusion.
(Ex.23.9 11 & nn. 1-2)
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sleeping aid.” (1d. ] 42-43.) Since Phenergan is primarily an anti-nausea
medication, Dr. Stewart testified, “it’s unclear why he was ever prescribed tﬁjljs
medicine in the first place.” (9 EH.T. 19.) f:=

Dr. Stewart explained that Mellaril is an antipsychotic drug that came into
widespread use in the 1950's for the treatment of severely psychotic patients. It 1s
“a trade name for thioridazine, a phenothiazine that has anticholinergic properties
that prevent or antagonize the function of neurotransmitters, thereby interfering
with the normal functions of the autonomic nervous system.” It is “described as a
neuroleptic drug because it induces the neuroleptic syndrome of depressed
initiative, decreased affect, disinterest in surroundings, suppression of complex
behavior and spontaneous movements, decreased aggressiveness and impulsivity,
decreased psychotic symptoms and extra pyramidal activity.” In the 1970's and
1980's, it was recognized that Mellaril could produce “alarming side effects”
which “made it a drug to be prescribed with extreme caution as part of a closely
monitored therapeutic regimen.” Nevertheless, it came to be used as a “chemical
restraint for prisoners.” “Even in detention facilities, however, it was rare to
administer it for this purpose in doses as large as those administered to Mr.
Melton, and it was unquestionably contraindicated for any pre-trial detainee who
needed to attend courtroom proceedings.” Although Mellaril helps control
psychotic hallucinations and delusions, “its adverse impact on cognition and
emotional responses make it medically contraindicated as a means of enabling
patients meaningfully to attend and participate in courtroom proceedings.” It
“causes an indifference to most stimuli, known as a neurological syndrome of
drug-induced ‘psychomotor indifference,” although learned tasks can still be
performed.” Moreover, Mellaril “suppresses spontaneous movements and
complex behavior, [and] reduces initiative and interest in the environment as well
as emotion or affect.” (I1d. 9 32-35, 38.)

Dr. Stewart testified that the jail medical records are consistent with
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Melton’s experience of drug withdrawal symptoms shortly after his admission.
Withdrawal from amphetamines, which Melton was consuming in large amo%i;i!nts
prior to his arrest, typically causes severe sleep problems. The Sinequan that's;
Melton was initially prescribed was not effective in treating these sleep problems,
however. In Dr. Stewart’s opinion, the extra pyramidal symptoms exhibited on
April 8, 1982, “clearly indicate he was experiencing a common adverse reaction to
antipsychotic medication such as one of the high potency drugs such as Haldol or
Prolixin.” (Id. 1Y 44-47.)

Dr. Stewart testified that the “medical records do not reflect either a medical
basis or Mr. Melton’s consent for the administration of Mellaril” when jail
medical staff switched him from Sinequan to Mellaril on April 14, 1982, “Jail
psychiatrists interpreted the side effects of medication as symptoms of psychiatric
illness and increased the dosage of medication with the end result of worsening
Mr. Melton’s condition.” Within a month, Melton “had become paranoid and
delusional.” Jail staff responded by increasing the dose of Mellaril. They also
incorrectly prescribed Phenergan to treat Melton’s sleep disturbance. (Id. 9 48-
50.)

Dr. Stewart testified that “[t]he extremely high dosages of medication
administered to Mr. Melton left him in a drug induced delirium during his court
proceedings.” Delirium is a “disturbance of consciousness that is accompanied by
a change in cognition.” It impairs the ability to “focus, sustain, or shift attention.”
“Delirium develops over a short course of time and tends to fluctuate during the
course of a day. A person with delirium may appear coherent and cooperative
during one period of the day and frankly delusional during another period of the
day.” Combining 100 milligrams of Phenergan with 750 milligrams of Mellaril
created “a drug interaction that intensified the anticholinergic actions of both
drugs,” which “resulted in physiological and psychological reactions that impaired

Mr. Melton’s cognition.” The drugs essentially “disconnected Mr. Melton’s mind
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(i.e., his higher executive functioning) from his brain (i.e., his physical, motar,
: : 3y : : : : 3. 66 E}*j
functioning.” They caused significant impairment to Melton’s “alertness and::
r

attentional, motivational, and planning processes.” (Id. Y 51-55.) i;:

Dr. Stewart reviewed the clinical impressions of Drs. Aaron, Podboy, and
Anderson from their 1982 evaluations of Melton. He testified that “Mellaril
causes physiological and neurological responses that can lead experienced
practitioners to erroneous conclusions about the presence or severity of important
diagnostic symptoms unless accurate information about the patient’s performance,
behavior, and background are provided.” In the absence of this information,
which the physicians had requested, their medical opinions at the time were based
on insufficient information and were inadequate. (Id. §9 56-58.)

Dr. Stewart also reviewed Melton’s testimony at trial. (See 19 R.T. 3506-
3605; 20 R.T. 3608-40.) In his opinion, “Mr. Melton’s testimony is consistent
with reports that a combination of Mellaril and Phenergan impaired his cognition,
attentiveness and engagement with his surroundings. Persons who are taking
antipsychotic medication are able to verbalize and réspond to questions put to
them, but the content and affective quality of their communications will be
affected by the medication.” (Ex. 23 §59.)

Dr. Stewart also testified that the single item in the jail records indicating
Melton’s consent to be medicated — a one page “Informed Consent Form” dated
June 18, 1982, (Ex. 113) — does not satisfy medical standards for informed
consent. In addition to numerous deficiencies in the content of the form itself,
Melton signed it eight months after psychotropic medication was initiated and two
months after Mellaril was initiated, “long after his intellectual ability was

compromised.” It therefore “cannot be said that Mr. Melton knowingly and

. voluntarily consented to the kind of treatment he received.” Melton’s requests for

treatments had “centered primarily on sleep difficulty and anxiety, both of which

can be addressed by medications far less toxic than the combination of Mellaril
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and Phenergan.” (Id. 19 60-63; see also 9 E.H.T. 17-18 (prevailing medical
(i)
standards for informed consent).) 2

Dr. Stewart concluded that “[t]he serious impact to Mr. Melton’s cogngtiive,
intellectual and emotional functioning caused by these medications was not
medically justified by any information documented in his medical chart.” Melton
“could not reasonably have been regarded as mentally competent to stand trial
during the time he received such elevated doses of the anti-psychotic and sedating
medications.” (Ex. 23 at 26.)

R.  Dr. Daryl Bruce Matthews

Dr. Daryl Bruce Matthews is a forensic psychiatrist retained by respondent
to offer an opinion on whether Melton was mentally incompetent at the time of
trial. His direct testimony was presented in two declarattons. In the first, executed
September 26, 2000, Dr. Matthews offered a “provisional” opinion that Melton
was competent. He based that opinion on a review of Melton’s medical records,
the trial testimony of Drs. Aaron and Podboy, the declarations of Judge Fitzgerald,
Officer Byerly, and Officer Peterson, and the records of Drs. Anderson, Kriegler,
Podboy, and Woods. He did not personally examine Melton. (Ex. 304 (Matthews
9/26/00 Decl.) 498, 15, 17; 9 E.H.T. 140-142.) Dr. Matthews agreed with the
other expert witnesses that the medical records confirmed Melton was medicated
with Mellaril, Sinequan, and Phenergan while in custody at the Orange County Jail
awaiting trial. He described the general properties of the three drugs, and testified
that each can produce drowsiness, but the sedative effects of a combination like
that administered to Melton “are highly variable, and cannot be predicted in an
individual patient.” (Id. 49 9-13.)

Dr. Matthews testified that a competency determination “retrospectively
cannot be made based on knowing a diagnosis or medication alone. Far better
indicia are the observations of individuals close to the defendant at the relevant

time.” Based on his review of the documentary evidence, he concluded that
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Melton was not mentally incompetent at trial. Dr. Matthews characterized this
opinion as “provistonal” because he understood he might be provided additigz';fflal
information to consider. (Id. ] 15-16.) {EJ

After reviewing additional material, Dr. Matthews executed his seconci
declaration on October 24, 2000, (Ex. 315 (Matthews 10/24/00 Decl.).) The
additional material included a declaration by Dr. Woods criticizing Dr. Matthews’
methods and conclusions. (Ex. 115 (Woods 10/8/00 Decl.).) Dr. Matthews does
not identify the other additional material he considered, but states his belief that he
has now “reviewed all the available pertinent information and thus withdraw the
provisional status of my earlier opinion.” He did not believe a personal
examination of Melton was necessary, and testified that his opinion remained that
“to a reasonable medical certainty, Mr. Melton was not mentally incompetent to
stand trial, and was not unable to understand the nature of the criminal
proceedings or to assist counsel in the conduct of his defense in a rational
manner.” (Id. 9 1-2.)

Because much of Dr. Matthews’ second declaration is a response to Dr.
Woods, it will be discussed after Dr. Woods’ declarations are summarized.

S.  Dr. George Woods

Dr. George Woods, a doctor with a specialty in clinical and forensic
psychiatry, executed two declarations. (Ex. 29 (Woods 6/11/96 Decl.); Ex. 115
(Woods 10/8/00 Decl.).) Habeas counsel first asked Dr. Woods in 1996 to assess
Melton’s mental competency at the time of trial. He reviewed numerous
documentary materials, including Melton’s medical and instituttonal records,
interviewed trial observers, and conducted a series of clinical interviews with
Melton at San Quentin prison. (Ex. 29 7-8.)

In Dr. Woods’ opinion, Melton’s history indicates the possibility of a

chronic dissociative disorder with onset in childhood. Dr. Woods observed no

indications of malingering or exaggeration of symptoms, instead finding “it is
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important to Mr. Melton that he is perceived as free of any psychopathology.”.
Melton was sexually victimized by his older brother beginning at a young agé“
His family then abandoned him to the care of custodial officials during his tee%ztgage
years. Both in and out of state custody, Melton consumed illicit street drugs, 3
which tended to increase episodes of dissociation. His use of barbiturates during
the period in which he committed the three sexual assaults on women in Berkeley
“was probably of a level sufficient to produce transitory but significant
neurological impairments.” When Melton was released from prison in 1981, he
resumed using street drugs, including potent amphetamines. (Id. 9 9-15.)

Dr. Woods testified that shortly after Melton’s arrest and incarceration in
the Orange County Jail, he “exhibited symptoms of depression secondary to
amphetamine withdrawal and the co-morbid, chronic effects of his trauma
history.” Jail medical staff responded by administering Sinequan. Sinequan can
be effective in the treatment of certain forms of depression, but its antidepressant
effect takes two or three weeks to appear. Thus, in Dr. Woods’ opinion, Sinequan
was contraindicated as an initial treatment choice. In fact, it did not ameliorate
Melton’s symptoms. The dosage was then doubled, but this produced central
nervous system side effects, which were treated with immediate intramuscular
injection of Cogentin. The side effects inspired the clinical staff, who
misinterpreted Melton’s symptoms, to abruptly discontinue then restart treatment
with Sinequan. (Id. 9 16-17.)

Dr. Woods testified that “Mellaril might have been an appropriate, initial
therapeutic response to Mr. Melton’s symptoms of moderate depression,
particularly if administered in a beginning daily dose of 75 mg. with a possible
gradual increase to 150-200 mg. per day.” But this is not what the jail medical
staff did. Instead, they started Melton at 100 milligrams daily, doubled the dose
within three days, and doubled it again within 2 month. The resulting dosage of

400 milligrams per day “was twice the amount recommended for management of
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moderate to severe depression, anxiety and/or related disturbances such as sleep
disorders; it was in the mid-range of therapeutic dosages for the treatment ofw
frankly psychotic patients.” Because of its side effects, which include “psycf}%)tic
reactions, particularly as a consequence of improper modulation of dosage or as a
result of administering anti-psychotic dosages to individuals who are not
psychotic,” dosages for Mellaril “must be individualized to the degree of mental
and emotional disturbance, and closely monitored for adverse side-effects.” The
medical records instead show a rapidly increasing administration of Mellaril until
it reached the near-maximum dosage of 750 milligrams per day. The medical
records contain the notation “psychotic — med increased,” on the date of the latter
increase, and a few days later indicate that Melton’s thinking became confused.
The increasing use of Mellaril was contraindicated by Melton’s symptoms, and
predictably failed to ameliorate his insomnia. The medical records also show the
addition of Phenergan to Melton’s regimen, apparently in response to Melton’s
continued problems sleeping. Because of its interaction with Mellaril, however,
Phenergan was medically contraindicated for a patient like Melton. (Id. 9 18-21.)

Dr. Woods testified that Melton’s description of his experience of the
pretrial and trial proceedings is “consistent with an anticholinergic crisis or
delirium.” He “reports a general feeling of aloofness and incomprehension of the
business in the courtroom. The principle focus of his limited range of cognition
was motivated by his near constant desire for food, warmth and sleep.” Trial
observers’ reports of Melton’s demeanor and appearance are consistent with
Melton’s reports of his subjective experience. (Id. §Y23-25.)

In Dr. Woods’ opinion, there was no medical necessity for administering
Sinequan to Melton; nor was there medical justification for “administering
clinically elevated doses of Mellaril and Phenergan. . . . The dosages administered
were unquestionably excessive as a response to a patient’s request for sleep aids,

and were not medically indicated by a documented course of diagnosis and
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symptom response.” The medical records contain no indication that anyone .,
: o , ki
explained the medications to Melton or that he gave informed consent to thei:

administration. Their effects “deprived [Melton] of any motivation or intcres:f:in
following and understanding the proceedings . . . [and] prevented [him) from |
thinking clearly, comprehending and integrating the events occurring in the
courtroom, or possessing and exercising the judgment necessary to assist his
attorney or to make rational decisions affecting his legal rights.” The medications
so distorted Melton’s affect and cognition that “he presented as a person
completely different from the person he really i1s.” (Id. § 26.)

After Dr. Matthews executed his first declaration in September 2000 (Ex.
304), petitioner’s counsel asked Dr. Woods to examine it, review additional
material (including many of the declarations discussed herein), and “render an
opinion on the forensic and medical reliability of Dr. Matthews’s analysis and
conclusion that Mr. Melton was not incompetent during his trial in 1982-1983.”
Dr. Woods testified that his review of the additional material, together with six
subsequent clinical interviews of Melton, reinforced his opinion expressed in his
1996 declaration about the effects of the medications on Melton. He testified
further that Dr. Matthews’ declaration “does not provide a forensically or
medically reliable basis for his opinion.” (Ex. 115 §{ 2-3.)

In Dr. Woods’ opinion, Dr. Matthews commits several analytical errors.
First, he errs by discussing the nature and purpose of the relevant medications in
the abstract, without regard for the dosages administered to Melton or his observed
symptoms. For example, Dr. Matthews states that Mellaril may be used for “the
short-term treatment of moderate to marked depression with variable degrees of
anxiety,” (Ex. 304 9§ 10), but this is true only for very low doses of Mellaril, not
the near-maximum doses administered to Melton. “There is no clinically indicated
use of near-maximum doses of Mellaril” except in cases of acute psychosis. Thus,

if the higher dose was medically indicated, it would have reflected a medical
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judgment that Melton was in acute distress from a loss of contact with reality.,
Second, the only side effect of Mellaril that Dr. Matthews discusses is “
“drowsiness,” not its other effects on cognition, such as producing apathy. T%ﬁird,
Dr. Matthews considers the observations of only a limited set of trial observers,
and with respect to the expert witnesses whose records he reviewed, he fails to
address their conclusions that Melton was not competent. Fourth, Dr. Matthews
neglects to “give any consideration to the impact of the medications prescribed to
Mr. Melton in light of Mr. Melton’s trauma history, dissociative disorder, transient
psychosis and resultant chemical dependency.” His declaration fails to “reflect
consideration of Mr. Melton’s baseline depression and anxiety, exacerbated by the
effects of drug withdrawal, when he first entered the jail.” Fifth, Dr. Matthews
does not explain why he discounts Melton’s experience of drug-induced delirium
and the contemporaneous observations of witnesses who reported symptoms of
delirium. Dr. Woods concludes that Dr. Matthews’ declaration “does not reflect
the consideration or analysis of clinicaily significant data that mental health
professionals typically regard as necessary in rendering a competent and reliable
opinion.” (Ex. 115 9§ 4-16.)
Respondent did not cross-examine Dr. Woods.
T. Dr. Matthews’ Response to Dr. Woods
In his second declaration, Dr. Matthews replies to Dr. Woods’ criticism. He
first explains why Melton might have been administered a near-maximum dose of
Mellaril even though he was not psychotic:
3.  There is not sufficient evidence to conclude that Mr.
Melton had a severe psychotic illness at the time of trial, as
asserted by Dr. Woods.” While high doses of Mellaril are not
enerally used for controlling depression and anxiety, Mr.
elton Was experiencing the extreme stress of a death penalty
trial and his anxiety and%ﬁs possible depression had proven
inadequately responsive to more moderate treatment. While

there is some evidence that he may have had psychotic
symptoms, this evidence is equivocal, and there is also
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evidence going back manPf years supporting a diagnosis of
malingering (symptom falsification or exaggeration) and i
antisocial personality disorder. :

—
iy

“TeT TN

PR
< T B AT

4, Individuals working in correctional mental health settings +
may prescribe higher than usual doses of medication for k
purposes of relieving the considerable distress experienced by
inmates, for purposes of controlling disruptive behavior, or
through lack of knowledge of appropriate medical procedures.
Thus 1t is incorrect to assume that, simply because Mr. Melton
was being prescribed 750 mg. of Mellaril daily, he was being
given this because he was psychotic.

(Ex. 31591 3-4.)

Dr. Matthews disputes Dr. Woods’ assertion that the more significant
impact of Mellaril relative to competency to stand trial is that it suppresses
judgment, decision-making, and awareness of one’s environment, and produces
apathy. Dr. Matthews claims this view is “contradicted by virtually the entire
body of clinical research on neuroleptic medications, and neglect[s] the fact that
the majority of individuals in the criminal justice system who are treated to restore
trial competency, and who ultimately are restored to competency, are treated with
Mellaril or similar medications.” Although Mellaril’s mechanism of action is not
well established, “it is well known that it does not control psychotic symptoms by
reducing intellectual or executive functioning as claimed by Dr. Woods. Mellaril
does not inherently suppress judgment, rather it more commonly improves
judgment” in psychotic individuals. Because of its effectiveness at reducing
delusions and hallucinations in psychotic individuals, “the use of Mellaril and
related agents represented the first time in history that incompetent individuals
could be restored to competency routinely by medical treatment.” (Id. Y 5-7.)

Dr. Matthews also disputes Dr. Woods’ assertion that “a patient’s physical
adjustment to Mellaril that leads to decreased drowsiness over an extended course
of the drug’s administration does not signal a corresponding improvement in
cognitive functioning,” (Ex.115 4 5.) He states: “Drowsiness is an actual state of

impaired awareness. When drowsiness diminishes, the impairment diminishes.
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Decreased drowsiness does indeed signal an improvement in cognitive 2
i)

functioning.” (Ex. 3159 8.)

s
R
A R

Dr. Matthews criticizes Dr. Woods for assuming that the question of

W

competency to stand trial is a medical judgment, when it is instead a judicial

~

determination. He asserts that decisions on competency are ultimately legal, not
clinical, conclusions, although they can be informed by the observations of
medical experts. In Dr. Matthews’ opinion, “the people best positioned to observe
an individual’s trial competency are the actual court personnel involved in the
proceeding. In this instance, the most compelling evidence available to me is
Judge Fitzgerald’s declaration.” (I1d. §9.)

Dr. Matthews complains that Melton’s mental health experts have reached
their conclusions retrospectively, “when at the time of trial all clinical observers
believed him to be competent.” He criticizes Dr. Woods for disregarding their
observations, which he considers “the only relevant indicator of his competence.”
Dr. Anderson’s 1982 interviews of Melton “revealed a man who was easily able to
participate in a psychiatric interview.” Melton was aware of the charges against
him and provided historical information relevantly. “In sum, he appeared
altogether functionally able to participate in the legal process and altogether
competent to stand trial.” In reviewing Dr. Anderson’s 1982 reports, Dr.
Matthews finds “no evidence whatsoever that Mr. Melton might have been
incompetent to stand trial at the time, despite his medications or any psychiatric
illness.” In his opinion, the observations of clinicians that Melton improved
mentally after the trial when the medications ceased “does not support the
assertion that he was previously incompetent.” (Id. 9 10-15)

Dr. Matthews further criticizes Dr. Woods for discussing Melton’s abusive
childhood and “purported post-traumatic stress disorder, dissociative disorder,
chemical dependency, or other mental disorders,” which in Dr. Matthews’ opinion

are “wholly irrelevant to a determination of his competency to stand trial.” Dr.
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