


[llinois Rules of Professional Conduct, Rule 3.8(c)

Paragraph (@) of Rule 3.8 is substantially similar to Standard 3-1.2(c) of the American



applicable Rules provide guidance for specific situations. Paragraph (a) of Rule 3.8 is intended



practice, current procedures in jury selection, substantive and procedura death penalty case law,




PROPOSED AMENDMENT
(additions are indicated in underline; deletions in strikeout)
(additions to original proposal are indicated in bold underline



which often takes place immediately following trial on the merits. Allowing pretrial discovery
for capital sentencing will assist counsel in preparing for this critical stage of a capital trial and
prevent delay and disruption of the sentencing hearing. See also, Rule 416(c)(pretria notice of

aggravating factors the State will rely upon in sentencing).

The amendment to Rule 411 does not create new forms of discovery. Instead, the
amendment extends the application of existing discovery methods to capital sentencing hearings.
The committee notes that any discovery rule that requires disclosure by the defense is subject to
constitutional limitations and limitations based on attorney-client or other privilege. Existing

discovery rules expressly mention constitutional limitations on defense disclosures (see, e.g.,






trial.
If the State has obtained from the defendant, pursuant to Rule 413(d), information

regarding defenses the defendant intends to make, it shall provide to defendant not less than 7



information, and suitable facilities or other arrangements for inspection, testing, copying
and photographing of such material and information.

() The State should ensure that a flow of information is maintained between the various



identity of witnesses to be produced at a hearing or trial.

(iii) National Security. Disclosure shal not be required where it involves a
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The specific identification of potentially exculpatory or mitigating material by the
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(f) Case Management Conference. No later than 120 days after the defendant has been
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penalty will not be sought will be filed instanter) advise the defendant to retain a properly
certified member of Capital Litigation Trial Bar. Similarly, if a non-indigent defendant in a

potentially capital case appearsinitialy without counsel, the court should advise the defendant to
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Litigation Trial Bar.
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The case management conference provides an important tool for management of the
discovery process. Subparagraphs (ii) and (iii) of paragraph (f) authorize the court to monitor
compliance with discovery requirements and set deadlines for discovery under Rules 412 and
413, respectively. The provisions of subparagraph (vi) of paragraph (f) permit the court to
establish deadlines for requesting and taking depositions. Specific deadlines for depositions
should be established when needed to prevent undue delay in bringing a case to trial, and to

avoid speedy trial issues.
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Making specific inquiries to determine the existence of material that must be disclosed is
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The standardized disclosures required by Rule 417 are intended to provide the

information necessary for a full understanding of DNA test results, and to aid litigants and the
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SUPREME COURT RULE 701.
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defense in a capital case
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(ii) Have substantial familiarity with and extensive experience

in the use of expert witnesses, and forensic and medical evidence

including, but not limited to, mental hedth, pathology and DNA

profiling evidence.
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(g) Removal of Eligibility - The Supreme Court may remove from the roster of the
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